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IN THE COURT OF THE ADDL. SESSIONS JUDGE-2(FTC),

TINSUKIA  

                                   Spl. (Elect) Case No. 25(T)/11   

                                      U/s. 136 of the Electricity Act. 

                            

        Present :   Md. Abdul Hakim, M.A.,LL.B.,

                         Addl. Sessions  Judge-2 (FTC),

                         Tinsukia.

  The State of Assam

     -Vs-

               1)  Sri  Tarzan Karmakar     ----Accused
                                                                 

                              Appearance :

                              For the State :    Sri R.C Das,  Ld. A.P.P,

                              For accused persons :  Sri  P. Acharjee.          

Date of evidence :   15.05.13, 28.04.14, 18.06.15, 

                      08.12.15,  21.03.17, 27.03.18.  

                              Date of argument :  19.04.18.

                              Date of judgment:   25.04.2018

                                               J  U  D  G  M  E  N  T

1.        The  Prosecution  story,  is  in  brief  that  Sri  Nila Kamal

Chetia, Jr. Manager, Makum 33/11 KV Sub Station,  had lodged

an FIR  by  which  alleged that some  miscreants  had taken

away L.T  line  conductor  (copper) from  Jyoti Nagar area  on

19.06.2011, night,  damaging  the  line  caused  interruption of

power  to  that  area.   
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2.        On  receiving  the  FIR, Makum P.S. registered a case and

investigated  the  matter.  On  completion  of  the  investigation,

police submitted charge sheet against  the accused Sri Tarzan

Karmakar and forwarded to face the trial.

3.          On  appearance  before  the Court  by  the  accused, copies

were furnished to the accused person U/S 207 Cr.P.C.   

4.       Upon  receiving   the  record  and  appearance  of  the

accused persons in this court and upon hearing both sides and

considering  the  materials  on  record,  charge  u/s.  136  of

Electricity Act had been framed by  my  ld. Predecessor against

the  accused  person,  particulars  of  which  read  over  and

explained to the accused, to which he pleaded not guilty and

claimed to be tried. 

5.      During  trial,  prosecution  examined  as  many  as  six  (6)

witnesses .The accused is examined u/s 313 Cr.P.C. I have heard

argument put forth by the ld. Counsel for both the sides as well

as gone through the entire materials available on record.  

6. Point for determination :-

(i) Whether   the  accused  about  the  night

of  19/06/2011 at Jyoti Nagar, Makum  had

committed  theft   of   Electrical  articles  of

local    ASEB line,   i.e,  approximately  600

mtrs.  of  L.T  copper   conductor  caused

disruption  of power supply  to  the  area, as

alleged?

DISCUSSION, DECISION AND REASON THEREOF :

7.       PW.1, Tipeswar  Das  has  deposed  that  he retired  on

28.02.13. He knows  Nila  Kamal  Chetia.  He  does  not  know

the  accused person  as  he had  not  seen  him. At  the  relevant
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time  he  was  in  service  and when  he came  to  his  office  he

was  told  that there  was  theft  of  electric  wire. He went  to

the  place  of  occurrence. He saw  that  electric  copper  wire  of

½ KM long has  been  stolen  from  the  A.T  Road,  Makum.  He

informed  the matter  to  the  J.E.  He  does  not  know  who

stole  the  wire. 

8.           In  cross-examination  he  states  that  he stated  before

police  as he  has stated  today. 

9.          PW.2,  Sri Tojen  Moran  has  deposed that the  he  does

not  know  the accused. About  3  years  back,  the   complainant

informed  him  there  was theft  of  electric  wire.  

10.  His  cross-examination  is  declined  by  the  defence.

11.  PW.3, Sri Anil  Dutta  has deposed that he knows Nilkamal

Chetia. He knows  the  accused. On  the  date  of  incident,  Line

man,  Debeswar  Das had  informed him  that  electric  wire  has

been  stolen  from Jyotinagar.  At the  place  of  occurrence  he

noticed  missing  of   electric  wire.  He informed J.E  Nilkamal

Chetia.  

12.  In   cross-examination   he  states   that  he  does  not

know  anything  about the  incident. 

13.  PW.4 Sri  Nil Kamal  Chetia has  deposed that  on 21.06.11

when  he  was posted  at  Makum as  I/C J.E, Tsk  Electrical  Sub-

Division II,  he  was informed about  theft  of  copper  wire  LT

Line. An  ejahar  was  filed  in  this connection. Ext. 1  is  the

ejahar,  Ext. 1(1)  is  his  signature.  

14.  In  cross-examination  he  states  that he  does  not  know

who  was involved  in  the  theft.

15. PW.5,   Sri  Ranendra  Das  has  deposed  that in  the  year

2011  he  was posted  at   Makum  P.S.   At   that   time  he
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alongwith  SI, Ajit  Hazarika  went to  Makum  Natun  Gaon in

connection  with  a  theft  case in  search  of accused Tarjan

Karmakar but  he  was not  found in his  house.  Later,   he was

found in  another person's  house. On  being  interrogated  he

showed some  electricity copper  wire in Natun  Gaon.  SI  Ajit

Hazarika  seized  those material  and   prepared  seizure-list. Ext.

2  is  the  seizure-list, Ext. 2(1) is his  signature.  Later  they

brought  the  accused  to  the  P.S  alongwith  the seized  copper

wire. 

16. In  cross-examination  he  states  that   he  cannot  say

who   committed theft  of   the   electricity  material. Today  he

has not  seen  the  seized material in the Court.  

17. P.W.6  Sri  Ajit   Hazarika  (ASI) has   deposed   that  on

20.06.11  he was working at Makum PS as  ASI. On  that day  the

O/C of  the  P.S  handed  over him  the  charge  of  investigation

of  the  case. Accordingly he  went  to  the P.O.  He  searched the

stolen  property  and  prepared   sketch  map.   Ext.  3   is  the

sketch map,  Ext. 3 (1) is  his signature. Then he examined the

complainant, Nilakamal  Chetia  and  other  persons   resided

nearby  the place  of  occurrence.  He  also seized copper  wire.

Ext. 2 is the  seizure-list,  Ext. 2(1)  is  his signature. From  secret

sources  he  came  to  know the whereabouts of  the  accused.

He  arrested  the  accused from Chotahapjan. He  examined the

accused   and  recorded  his  statement. The  accused  was

forwarded   to   the   Jail   Custody   through   Ld.  Court.  On

completion of  investigation SI  K. Sonowal  submitted  Charge-

sheet basing  on  his  investigation . Ext. 4 is  the  charge-sheet,

Ext. 4(1) is  the  signature  of  SI  K. Sonowal,  which  he knows.

18. In   cross-examination he  states  that  for    conducting

search,  he  did not obtain  any  Search  warrant.   The  seized

article  was  recovered  from a tea  garden.   The  owner  of  the

tea  garden  was  Sri  Mrinal  Sarmah.  He did  not  interrogate

Mrinal   Sarmah.   He   denies   the   suggestion   that  without
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properly   investigating   the   case   he  has   submitted  his

investigation report  to  SI, Khagen  Sonowal.  He did  not  seize

the  stolen  articles from the  possession  of  the  accused. 

19. With  regard  to  the point for determination Ld. Defence

counsel has pointed out (1) that the prosecution has failed to

prove the case beyond all reasonable doubt. No stolen property

is  recovered  from  the  possession  of  the  accused  persons.

Although  the  PW  6  (I/O)  has  stated  that  upon  getting  the

information secret source he apprehended the accused and upon

led by the accused the stolen property was recovered from a

drain of a tea garden. But the statement is not corroborated by

any independent  witnesses.  Hence in  cast  a  doubt  about  the

statement of the PW 6. (2) That the chain of circumstances of

the case is broken. Nobody had seen the commission of theft.

There is no evidence how the accused could be suspected and

arrested. There is no statement of the accused recorded u/s 27

Evidence Act to prove that the accused had led the police to

recover the stolen property. The complainant himself has stated

that he does not know who committed the theft or from where

the stolen property was recovered. 

20. Upon hearing both sides I have gone through the evidence

on record. From the perusal of the statement of the witnesses it

is crystal clear that there is no eye witness to the commission of

the theft or seizing of the stolen article. The complainant (PW 4)

himself has stated during his cross-examination that he does not

know  who  committed  the  theft.  PW-1,  PW-2  and  PW-3  have

stated that they don’t know who committed the theft. But PW 5

& PW 6 have deposed that they arrested the accused who led

them and the stolen article was recovered from a nearby Tea

garden. But both the PW’s are police personnel.  PW 6 is the

Investigating  Officer  of  the  instant  case.  As  no  independent

witnesses has supported their statement it cast a doubt about

the  authenticity  of  the  allegation  and  recovery  of  the  stolen
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article as led by the accused. 

21. It is pertinent to mention here that the prosecution has not

exhibited the recorded statement of the accused. Although the

PW 5 and I/O has stated that the stolen article was recovered at

the instances of the accused and although the PW 6 (I/O) has

stated that the statement of the accused was recorded yet it

cannot be relied that the accused had led them to recover the

stolen article. From the material on record it does not transpire

that the I/O has acted upon as per S. 27 Evidence Act during the

time of recovery of the stolen article.  In view of this fact it cast a

doubt about the leading to discovery of the stolen article. There

is no independent witnesses to corroborate the recovery of the

stolen article.  Hence it  cast a doubt about the authenticity of

recovery of the stolen article at  the instances of the accused

person.

22. The  circumstantial  evidence  of  the  instant case against

the accused is  very weak.  The chain  of  circumstances of  the

case is broken. There is no coherent connection of commission of

theft and the recovery of the stolen article. In the C. Chenga

Reddy vs. A.P. (1996) SCC (10) 193) is observed as follows:-

 

21.‘In a case based on circumstantial evidence the settled

law is that the circumstances from which the conclusion of

guilt  is  drawn  should  be  fully  proved  and  such

circumstances must be conclusive in nature. Moreover all

the circumstances should be complete and there should

be no gap left in the chain of evidence. Further the proved

circumstances  must  be  consistent  only  with  the

hypothesis  of  the  guilt  of  the  accused  and  totally

inconsistent with his innocence’.

21.    The law relating to circumstantial evidence is well settled

by several judgments of the Supreme Court. It is fairly well

settled that when a case rests on circumstantial evidence, a
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complete chain of circumstances, which rule out every other

possibility except guilt of the accused, has to be established.

The essential ingredients to prove guilt of an accused person

by circumstantial evidence are: 

a. The  circumstances  from  which  the  conclusion  is

drawn should be fully proved.

b. The circumstances should be conclusive is nature 

c. All the facts so established should be consistent only

with  the  hypothesis  of  guilt  and  inconsistent  with

innocence

d. The  circumstances  should  to  a  moral  certainly

exclude  the  possibility  of  guilt  of  any  person  other

than  the  accused.  State  of  U.P  vs.  Ravindra

Prakash Mittal (Dr.) AIR 1992 SC 2045.

22.     In the instant case the circumstances is not so conclusive

to prove that the hypothesis of guilt is pointing towards the

accused. There is no such circumstances to prove that the

offence is committed by the accused not by the others. There

is no proof that the accused had committed the theft of the

said  seized  article.  There  is  no  connection  between  the

alleged theft and the recovery of the seized article. As the

chain of circumstances is not complete it cast a doubt that

the accused has committed the alleged offence.

23.   In  regard  to  the  suspicion  about  the  commission  of  the

offence  I  would  like  to  cite  the  case  of  Sikandar Ali  vs.

state  of  Assam {2010  (3)  GLJ  679} wherein  Hon’ble

Gauhati High Court has observed that “The Supreme Court

has  cautioned  about  the  danger  that  conjecture  and

suspicion may  take  the  place  of  legal  proof  in  cases

depending  largely  on  circumstantial  evidence.  In  Jaharlal

Das  vs.  State  of  Orissa  AIR  1991  SC  1388 Hon’ble

Supreme  Court  observed  that  in  cases  depending  largely

upon circumstantial evidence there is always a danger that
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conjecture or suspicion may take the place of legal proof, the

court must satisfy itself that the various circumstances in the

chain of events should be established clearly and that the

completed chain must be such, as to rule out a reasonable

likelihood of the innocence of the accused. When the main

link goes the chain of circumstances gets snapped and the

other circumstances cannot in any manner establish the guilt

of  the  accused beyond all  reasonable  doubts.  It  is  at  this

juncture the court has to be watchful and avoid the danger of

allowing the suspicion to  take the place of  legal  proof  for

sometimes unconsciously it may happen to be a short step

between moral certainty and legal proof. At times it can be a

case  of  ‘may  be  true’.  But  there  is  long  mental  distance

between  ‘may  be  true’  and  ‘must  be  true’  and  the  same

divides conjecture from sure conclusions’. 

24.     From the evidence of the instant case it reveals that the

accused  was  arrested  on  suspicion  and  no  independent

witnesses have supported the recovery of the seized stolen

article at the instances of the accused. Hence it cast a doubt

about the allegation against the accused. Hence,  I  am  of

the  considered  view  that  the  prosecution has failed to

prove the material  ingredients  of  offences U/s.  136 of  the

Electricity Act, 2003 against  the  accused Tarzan  Karmakar

beyond all reasonable doubt.

25.     In view of the above discussion and considering all facts

and  circumstances  I  am  of  the  considered  view  that

prosecution  has  failed  to  prove  the  case  beyond  all

reasonable  doubt. Hence the accused  Tarzan  Karmakar is

acquitted on benefit of doubt and set at liberty.

26.      Dispose of the seized materials in accordance with law.

27.     The   bail  bond  of   the  accused   person is extended U/S

437(A) of  the Cr.P.C.
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28.      Send a  copy of Judgment  to  the  Deputy Commissioner

of  Tinsukia. 

29.     Given under my hand and seal of this Court on the 25th

day of April, 2018.

      Dictated and corrected by me.

     (Abdul Hakim)                        (Abdul Hakim)
         Addl. Sessions Judge-2                   Addl. Sessions Judge-2
              (FTC), Tinsukia.                        (FTC), Tinsukia
 

Transcribed  by :

(P.D Phukan.)
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A P P E N D I X

PROSECUTION WITNESSES

P.W.1-  Sri  Tipeswar  Das,

PW.2 -  Sri  Tajen  Moran,

          PW.3 -  Sri Anil  Dutta,

          PW.4 -   Sri  Nil  Kamal  Chetia,

          PW.5 -  Sri  Ranendra  Das  

          PW.6 – Sri  Ajit  Hazarika (ASI)  

    

PROSECUTION EXHIBITS

Ext.1, Ejahar,

          Ext. 2, Seizure-list,  

Ext. 3,  Sketch  map,

          Ext. 4  Charge-sheet.

           

                                              (A. Hakim),
                                                  Addl. Sessions Judge-2    
                                                                (FTC), Tinsukia

    


